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Introduction 
 

The Affordable Care Act (“ACA” or “Health Care Reform”) is quickly moving from the planning 
phase to the operational as evidenced by the PCORI Fee, the TRP Fee and the failed HPID. We 
urge clients to address the new reporting requirements under Internal Revenue Code sections 6055 
and 6056 which will place significant administrative burdens upon them with respect to tracking 
employees and reporting coverage information to the IRS. Moreover, the agencies continue to be 
active in laws outside of Health Care Reform which will be covered in this memorandum as well.  
 

In addition, if you are an employer with 50 or more employees in the San Francisco Bay Area, you 
are required to provide a commuter benefits program to your employees.  The May 2014 Keenan 
Briefing link, explains the law in further detail.  
 

We welcome the opportunity to assist you to meet the compliance, reporting, strategic and legislative 
challenges for the year ahead.  
 

Summary: (Click on link for further information on topic) 
 

Workforce Coverage: 
 Employers with 50-99 FTE’s not subject to tax 
 Employers with 100+ FTE’s need to offer coverage to at least 70% of FTE’s 
 Transition Relief 
 Non-Calendar Year Plan 
 

Affordability: 
 Employers with 100+ FTE’s, must offer Affordable coverage 
 Employer may, but not required to, take advantage of one or all three Safe Harbors 
 Federal Poverty Line Safe Harbors 
 

Minimum Value: 
 Employers with 100+ FTE’s, must offer at least one plan with Minimum Value 
 Three documents to state employer is providing Minimum Value 
 Minimum Value Calculator 
 Design-based safe harbor checklist 
 When to determine Minimum Value 
 IRS Form 1095-C – to certify Minimum Value 
 

Reporting to IRS: 
 Employers with 50+ need to report to IRS 
 Assess readiness to report 
 Include dependent SSN’s on form 
 What to do if can’t obtain depending SSN? 
 Government employers who sponsor self-insured plans 
 Large (50+) government employers may designate alternate person to report 
 

Delivery of Statements to Employees: 
 Deliver copy of info found on IRS form 1095-C by January 31, 2016 
 Can form 1095-C be delivered electronically, similar to Form W-2? 
 

Notice to Employees of Coverage Options (Notice of Exchange): 
 Whom to provide the notice to 
 Model Notice 

http://www.keenan.com/news/brief/2014/BRF_20140501_CommuterBenefit_KA.pdf
http://www.keenan.com/news/brief/2014/BRF_20140501_CommuterBenefit_KA.pdf
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Summary of Benefits Coverage (SBC): 
 SBC must be included with all Open Enrollment materials as of September 1, 2015 
 

Grandfathered Plans: 
 Self-Assessment 
 Statement of Belief of Grandfathered Status 
 

All Plans: 
 Cadillac Tax 
 Certificate of Creditable Coverage 

Dental and Vision as Excepted Benefits 
EAP’s as Excepted Benefits 
Health Plan Identifier 
Determining FTE Status 
Waiting Periods/Orientation Period 
Waiting Period/ Rehire 
Waiting Periods for Fully-Insured Plans 
Waiting Periods for New Full-Time Employees 
Offer of Coverage 
Patient Centered Outcomes Research Institute Fee (PCORI) Clinical Effectiveness Research Fee 

Transitional Reinsurance Program Fee (TRP Fee) 
Whistleblower Rights 
Whistleblower Rights and Collective Bargaining 
Health FSAs 
Cafeteria Plans New Mid-Year Elections 
Wellness Plans 
Medical Loss Ratio (MLR) Rebate 
 

Non-Grandfathered Plans:  
 Preventive Services 
 Preventive Care for Women 
 Out of Pocket Maximums 
 Out of Pocket Maximums Special Rules 

Claims and Appeals 
 

Federal Compliance Other than Health Reform: 
 Health FSAs 

FSA Carryover and Eligibility for an HSA 
Mental Health Parity and Addiction Equity Act (MHPAEA) 
Family Medical Leave Act (FMLA) 
Medicare Part D – Annual Coordination Election Period (ACEP) 
Medicare Part D – Prescription drug plans 
Military Caregiver Leave under FMLA 
Pregnancy Discrimination Act (PDA) 
California Mandatory Paid Sick Leave Law 

 

Look-Back Method v. Monthly Measurement Method: 
 Charts to help compare the two methods 
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Health Care Reform 
 
The tax liability relating to Workforce Coverage, Affordability and Minimum Value under Internal 
Revenue Code section 4980H is effective January 1, 2015 but significant transition relief may be 
available as described below. For a comprehensive set of Q&A’s recently updated by the IRS, please 
visit: http://www.irs.gov/Affordable-Care-Act/Employers/Questions-and-Answers-on-Employer-Shared-

Responsibility-Provisions-Under-the-Affordable-Care-Act 
 
Workforce Coverage: 
 

 For the 2015 Plan Year, including off-calendar Plan Years, employers with 50 to 99 ACA 
full-time employees (“FTEs”), including FTE equivalent employees, will not be subject to 
tax for failure to offer coverage to at least 70% of its FTE workforce and/or failure to offer 
coverage that is both Affordable and of a Minimum Value. 
 

 Beginning January 1, 2015, employers with 100 or more FTEs, including FTE equivalent 
employees, will not be subject to tax for failure to offer coverage to 95 percent of their FTE 
workforce but they will need to offer coverage to at least 70 percent of them. Notably, for 
off-calendar Plan Years, the effective date of this requirement may be delayed to the first day 
of the Plan Year in 2015 if certain requirements are satisfied. 
 

 A description of the transition relief and conditions that must be satisfied are summarized in 
Keenan Briefings at: http://www.keenan.com/news/brief/2014/BRF_20140213_HCR-

TransitionRelief_KA.pdf; and 
http://www.keenan.com/news/brief/2014/BRF_20140721_TransitionRelief2015NonCalendarYear
Plans_KA.pdf 

 
Affordability: 
 

 In general, employers with 100 or more FTEs, and FTE equivalents, must offer Affordable 
coverage effective January 1, 2015.  Employers with off-calendar Plan Years may be able to 
delay the effective date of this requirement to the first day of the Plan Year beginning in 
2015 with respect to eligible FTEs whose coverage was not Affordable as of January 1, 2015, 
ineligible FTE’s, and newly hired FTEs, provided that Affordable Coverage with a Minimum 
Value is offered to them on the first day of the Plan Year beginning in 2015, subject to the 
waiting period rules and other specific conditions.  
 

 An employer may, but is not required to, take advantage of any one or all three of the 
affordability safe harbors and apply different safe harbors among the workforce provided 
that they are applied to any reasonable category of employees on a uniform and consistent 
basis for all employees within the category. We recommend that clients become familiar with 
the safe harbors and how they may apply to categories of employees because they will be 
required to report to the IRS on IRS Form 1095-C as to which safe harbor is being used for 
each FTE in their workforce. To learn more about the Affordability Safe Harbors, please 
visit our Briefing at: 
http://www.keenan.com/news/brief/2014/BRF_20140721_AffordabilitySafeHarbors_KA.pdf 
 

http://www.irs.gov/Affordable-Care-Act/Employers/Questions-and-Answers-on-Employer-Shared-Responsibility-Provisions-Under-the-Affordable-Care-Act
http://www.irs.gov/Affordable-Care-Act/Employers/Questions-and-Answers-on-Employer-Shared-Responsibility-Provisions-Under-the-Affordable-Care-Act
http://www.keenan.com/news/brief/2014/BRF_20140213_HCR-TransitionRelief_KA.pdf
http://www.keenan.com/news/brief/2014/BRF_20140213_HCR-TransitionRelief_KA.pdf
http://www.keenan.com/news/brief/2014/BRF_20140721_TransitionRelief2015NonCalendarYearPlans_KA.pdf
http://www.keenan.com/news/brief/2014/BRF_20140721_TransitionRelief2015NonCalendarYearPlans_KA.pdf
http://www.keenan.com/news/brief/2014/BRF_20140721_AffordabilitySafeHarbors_KA.pdf
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 Employers who will be using the Federal Poverty Line Safe Harbor may use the last number 
published within six months of the first day of the Plan Year (e.g. July 1, 2014 for a January 
1, 2015 Plan Year). 
 

Minimum Value: 
 

 Effective January 1, 2015, employers with 100 or more FTE and FTE equivalents must 
offer employees at least one group health plan that provides “Minimum Value”1 or, 
otherwise, risk paying a tax. On its face, whether a plan provides Minimum Value is a 
relatively easy and intuitive determination.  However, the regulations require more process 
than that and client internal governance may demand it. 
 

 There are three documents in which an employer is stating that a plan is providing 
Minimum Value:  The Notice of Exchange, the Summary of Benefits and Coverage and IRS 
Form 1095-C.  Fully-insured plans will have this statement of Minimum Value provided to 
them via the Summary of Benefits and Coverage which is provided by the carrier.  
However, self-insured plans will have to make this determination by using the Federal 
Department of Health and Human Services’ (HHS) calculator; or by using one of three 
design-based safe harbors (i.e. a “checklist”); or by obtaining an actuarial calculation. 
 

 The Minimum Value Calculator can be found at: 
http://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/mv-calculator-
final-4-11-2013.xlsm 
 

 The design-based safe harbor checklists generally describe three plan designs that, if 
satisfied, will automatically cause a plan to be deemed to provide Minimum Value.  The 
three safe harbor plan designs are as follows: 
 

o A plan with a $3,500 integrated medical and drug deductible, 80 percent cost-
sharing, and a $6,000 maximum out-of-pocket limit for employee cost sharing. 
 

o A plan with a $4,500 integrated medical and drug deductible, 70 percent plan cost-
sharing, a $6, 400 maximum out-of-pocket limit, and a $500 employer contribution 
to an HSA. 
 

o A plan with a $3,500 medical deductible, $0 drug deductible, 60 percent plan 
medical expense cost-sharing, 75 percent plan drug cost-sharing, a $6,400 maximum 
out-of-pocket limit, and drug copays of $10/$20/$50 for the first, second and third 
prescription drug tiers, with 75 percent coinsurance for specialty drugs. 

 

 The Minimum Value determination should be made annually and at any time a plan is 
amended mid-year. 
 

                                                 
1 Minimum Value is achieved when the actuarial value of a plan is equal to or greater than 60%, meaning that the plan 
will pay no less than 60% of the benefits with the employee paying the remainder. 
 

http://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/mv-calculator-final-4-11-2013.xlsm
http://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/mv-calculator-final-4-11-2013.xlsm
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 When signing IRS Form 1095-C, the individual signing the form is certifying to the IRS that 
minimum value coverage is being offered. For sponsors of fully-insured plans, we 
recommend that they retain a copy of the Summary of Benefits and Coverage (“SBC”) that 
is produced by the insurance carrier for the plan in question for their tax records.  The SBC 
will contain a statement that the plan provides minimum value and represents good 
evidence to an auditor that the certification was accurate. Self-insured plans should retain a 
copy of their summary from HHS or the determination by an actuary for their tax files. 
 

Reporting to IRS 
 

 Regardless of Plan Year, for each calendar month of 2015, or portion thereof, all employers 
who have 50 or more FTEs, and FTE equivalents, will be required to report to the IRS 
about the coverage offered to FTEs, spouse and dependents.  Moreover, the carrier for 
fully-insured plans or the sponsor for self-insured plans (without regard to the size of the 
employer) must report on each covered individual on whether their coverage constitutes 
minimum essential coverage. A summary of the information reporting requirements can be 
found in our Briefings at:  
http://www.keenan.com/news/brief/2014/BRF_20140708_Sec6055InfoReportingMEC_KA.pdf 
and 
http://www.keenan.com/news/brief/2014/BRF_20140708_Sec6056InfoReportingALEs_KA.pdf  
 

 It is important that you conduct a self-assessment of your readiness to submit this reporting: 
 

o Review your ability to access the necessary data that will enable you to report 
accurate information to the IRS. 

 

o Evaluate and make decisions about HR and Payroll systems and staffing. 
 

o Compare internal ability and capacity to gather information and report to the IRS 
against using an outside vendor for such services. 
 

o Develop a budget to meet these needs. 
 

 The IRS is requiring employers or carriers, as the case may be, to include covered dependent 
Social Security Numbers (“SSNs”) within the form being filed. Although for fully-insured 
plans, this is the responsibility of the carrier, the carrier is likely to request SSNs from the 
employer. Clients should immediately take steps to audit dependent SSNs and be able to 
demonstrate to the IRS that, with respect to missing SSNs, they have made reasonable 
efforts to obtain them. 
 

 Following the audit of dependent SSNs, employees with missing enrolled dependent SSNs 
should be contacted via email.  If the employer is informed that there is no SSN for the 
enrolled dependent, then date of birth may be substituted for the SSN. Otherwise, if no SSN 
is provided after reasonable efforts to attain one, the employer may substitute the date of 
birth (“DOB”) for the SSN.  An example of “Reasonable effort” to obtain an SSN includes 
a demonstration that SSNs were solicited (i) at the time of enrollment (“Initial Solicitation”); 
(ii) upon written or oral request in early 2015; and (iii) again in late 2015. We recommend 
that employers send an email to the employee in question ASAP, then follow up again in 
writing in early 2015, late 2015 and once more in December of 2016. 

http://www.keenan.com/news/brief/2014/BRF_20140708_Sec6055InfoReportingMEC_KA.pdf
http://www.keenan.com/news/brief/2014/BRF_20140708_Sec6056InfoReportingALEs_KA.pdf
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o Initial Solicitation – Can be made orally or written (e.g. enrollment form) or via email 

for already enrolled employees.  If using an enrollment form whether filled out and 
mailed or electronically filled out (online enrollment), the SSN may be requested at 
that time. 
 

o Following the Initial Solicitation, SSNs may be requested by mail or phone provided 
that the following requirements are satisfied:  
 

 Mail- A  letter to the covered employee informing him/her that they must 
provide SSNs for all covered dependents that were not furnished during the 
initial enrollment and that the employee is subject to a $50 penalty (imposed 
by the IRS) if they fail to provide their covered dependent SSN(s).  The Plan 
Sponsor must also furnish an IRS Form W-9 to the covered employee for 
each missing covered dependent SSN.  A return envelope must be included 
along with the request for SSN and W-9 form.  It does NOT need to be 
postage prepaid. 

 

 Phone – The Plan Sponsor must actually make phone contact with the 
covered employee (voice mail is not contact).  The Plan Sponsor must 
request the missing SSN and advise the covered employee that he or she is 
subject to a $50 penalty (imposed by the IRS under section 6723) if he or she 
fails to provide their covered dependent SSN(s). The Plan Sponsor must 
keep detailed records (made at the time of each contact) documenting that 
the solicitation was properly made and report the outcome of the solicitation. 
The Plan Sponsor must provide these records to the IRS upon request.  IRS 
form W-9 is not normally used to obtain SSNs for dependents and this may 
confuse employees who receive them.  It is suggested that the form be pre-
populated to fill in the name of the covered dependent for each missing SSN 
and highlight the portions of the form the covered employee must fill out 
and sign. The employee does not need to return a completed W-9 to furnish 
his or her dependent(s) SSN.  He/she may enter the SSN(s) via their benefit 
portal or verbally via phone call to his or her HR department. 

 
o Regulations confirm that coverage may not be terminated with respect to dependents 

who fail to provide an SSN. 
 

o Once the employer has made reasonable efforts to obtain the SSN, it is relieved of 
any further requirement for the year of reporting, and future years, to request the 
SSN.  
 

o If an SSN for a dependent is not reported to the IRS, the IRS will contact that 
individual for evidence of coverage. 
 

o IRS Q&A’s can be found at:  http://www.irs.gov/Affordable-Care-Act/Questions-and-

Answers-on-Information-Reporting-by-Health-Coverage-Providers-Section-6055 and 
http://www.irs.gov/Affordable-Care-Act/Employers/Questions-and-Answers-on-

Reporting-of-Offers-of-Health-Insurance-Coverage-by-Employers-Section-6056 and 

http://www.irs.gov/Affordable-Care-Act/Questions-and-Answers-on-Information-Reporting-by-Health-Coverage-Providers-Section-6055
http://www.irs.gov/Affordable-Care-Act/Questions-and-Answers-on-Information-Reporting-by-Health-Coverage-Providers-Section-6055
http://www.irs.gov/Affordable-Care-Act/Employers/Questions-and-Answers-on-Reporting-of-Offers-of-Health-Insurance-Coverage-by-Employers-Section-6056
http://www.irs.gov/Affordable-Care-Act/Employers/Questions-and-Answers-on-Reporting-of-Offers-of-Health-Insurance-Coverage-by-Employers-Section-6056
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http://www.irs.gov/Affordable-Care-Act/Questions-and-Answers-on-Information-
Reporting-by-Health-Coverage-Providers-Section-6055 

 

 Government employers who sponsor self-insured plans must still report on employees, 
spouses and dependents who are covered but, unless prohibited by other law, a government 
employer that maintains a self-insured group health plan may designate a related 
governmental unit, or an agency, or instrumentality of a government unit as the person to 
file returns and furnish statements to covered individuals.  
 

 Large (50+) government employers may appropriately designate another “person” or 
persons to report on its behalf.  That person may be designated to file the report and furnish 
statements to employees if related to, or part of, the same governmental unit as the 
employer.  The designated person must agree that it is the appropriately designated person 
for the government unit and that it is responsible for reporting under IRC section 6056 
(reporting by large employers) and is subject to the information reporting penalties for 
failure to provide accurate timely information.  However, the government unit that is being 
reported on remains subject to the tax under IRC section 4980H. 
 

Delivery of Statements to Employees: 
 

 For Calendar Year 2015, employers must deliver to employees a copy of their information 
found in IRS Form 1095-C no later than January 31, 2016. It does not have to be a copy of 
the form but must contain the same information. 
 

 Similar to Form W-2, employers may deliver statements electronically but the requirements 
to do so are quite cumbersome and require specific employee permissions.  Although 
employers may have received permission to deliver Form W-2 electronically, the delivery of 
statements for IRS Form 1095-C may not piggyback on Form W-2 electronic permissions. 
In other words, in order to deliver the Form 1095-C statement to employees electronically, 
employers must obtain separate permissions.  We recommend mailing the Form 1095-C to 
employees in the same envelope as Form W-2. 

 
Notice to Employees of Coverage Options (Notice of Exchange): 
 

 The Notice should be provided to all new full-time, part-time, seasonal, and variable hour 
employees regardless of plan enrollment or eligibility within 14 days of their Start Date. 
However, the Department of Labor has advised that there is no fine or penalty for failure to 
provide the notice. 
 

 The latest model Notice can be found at: http://www.dol.gov/ebsa/pdf/FLSAwithplans.pdf 
 

Summary of Benefits and Coverage (SBC): 
 

 On December 30, 2014, new proposed regulations were issued regarding the SBC. Although 
the SBC has become part of the open enrollment fabric, these regulations confirm earlier 
rules about delivery and content. Moreover, they continue the method for creating the SBC 
when there are multiple carriers or a fully-insured plan that contains a self-insured 

http://www.irs.gov/Affordable-Care-Act/Questions-and-Answers-on-Information-Reporting-by-Health-Coverage-Providers-Section-6055
http://www.irs.gov/Affordable-Care-Act/Questions-and-Answers-on-Information-Reporting-by-Health-Coverage-Providers-Section-6055
http://www.dol.gov/ebsa/pdf/FLSAwithplans.pdf
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component (e.g. insured major medical with a self-insured Rx carve out). However, 
beginning with open enrollment starting on or after September 1, 2015, the SBC must be 
included as part of the enrollment materials.  The new guidance and model SBC and glossary 
can be found at:  http://webapps.dol.gov/FederalRegister/PdfDisplay.aspx?DocId=28023; 

http://www.dol.gov/ebsa/pdf/sbctemplateproposed.pdf; and 
http://www.dol.gov/ebsa/pdf/sbcuniformglossaryproposed.pdf 

 
Grandfathered Plans: 
 

 Self-Assessment – Confirm that any changes made for the upcoming Plan Year will not 
cause the plan to lose its Grandfathered Status. 
 

 Statement of Belief of Grandfathered Status – In order to maintain Grandfathered Status, 
a plan must provide model language to that effect in any summary of benefits that is 
provided to participants and beneficiaries.  This notice must continue for each year that a 
plan remains Grandfathered.  

 
All Plans: 
 
The following Health Care Reform mandates apply to all plans including fully-insured and self-
insured plans, plans subject to collective bargaining agreements, and Grandfathered and Non-
Grandfathered group health plans: 

 
 

 Cadillac Tax - Effective January 1, 2018, Internal Revenue Code section 4980I imposes an 
excise tax on the aggregate cost of benefits that exceed $10, 200 for self-only coverage and 
$27,500 for coverage other than self-only.  The tax is an excise tax of 40% of the cost that 
exceeds these thresholds.  Annually, plan sponsors will have the obligation to calculate the 
tax on an employee-by-employee basis on a month-by-month basis and allocate the tax to 
the carriers of fully-insured plans or, if self-insured, pay the tax themselves.  We recommend 
evaluating the impact of the tax on represented employees by reviewing collective bargaining 
agreements and adding an “opener” in cases where either side will be significantly impacted.  
This is the time to start evaluating the impact of the tax and planning on ways to minimize 
its impact on employees and the organization. 
 

 Certificate of Creditable Coverage - Because preexisting condition exclusions are no 
longer permitted, effective for Plan Years beginning on or after December 31, 2014, the 
certificate of creditable coverage is no longer required. 
 

 Dental and Vision as Excepted Benefits – Final regulations issued on October 1, 2014 
state that limited-scope self-funded dental and vision plans are excepted benefits if (i) a 
participant has the ability to decline coverage with or without regard to premium adjustment; 
or (ii) the benefits are administered under a contract separate from claims administration for 
any other benefits under the plan. This means that medical plans that require participants to 
enroll in dental and visions may treat dental and vision as Excepted Benefits if there is a 
separate TPA (e.g. Delta Dental or VSP).  
 

http://webapps.dol.gov/FederalRegister/PdfDisplay.aspx?DocId=28023
http://www.dol.gov/ebsa/pdf/sbctemplateproposed.pdf
http://www.dol.gov/ebsa/pdf/sbcuniformglossaryproposed.pdf
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 EAPs as Excepted Benefits – Effective for Plan Years beginning January 1, 2015, 
Employee Assistance Plans that meet the following requirements will be considered to be 
“Excepted Benefits” not subject to the group health plan mandates of the Affordable Care 
Act. In order to qualify as an Excepted Benefit, the EAP must satisfy all of the conditions 
listed below. 

 
o The EAP does not provide “significant benefits” in the nature of medical care.  The 

amount, type and scope of benefits are taken into account here.  For example, an 
EAP that provides only limited, short-term outpatient counseling without requiring 
prior authorization would not be providing significant benefits in the nature of 
medical care. 

 
o The EAP’s benefits cannot be coordinated with the benefits under another group 

health plan. In other words, participants in a group health plan must not be required 
to use and exhaust the EAP benefits before being eligible for other group health plan 
benefits.  Moreover, eligibility for the EAP must not be dependent on participation 
in another group health plan. 

 
o No employee premiums or contributions may be required as a condition of 

participation in the EAP.  
 
o The EAP does not impose any cost-sharing requirements. 

 

 Health Plan Identifier – Large self-funded group health plans were to have a Health Plan 
Identifier Number (HPID) by November 5, 2014.  This requirement has been postponed 
until further notice.  If you have an HPID, keep it.  If you have not obtained one, just sit 
tight until further guidance is issued. 
 

 Determining FTE Status - By far the most challenging exercise that employers will have 
for 2015 is determining FTE status.  Please visit the Keenan Health Care Reform website at: 
http://www.keenan.com/health-care-reform/who-are-full-time-employees/ for details on the 
process for determining FTE status. 
  
 

 Waiting Periods/Orientation Period – On June 25, 2014, final regulations were issued 
regarding the use of bona fide orientation periods prior to the beginning of any waiting 
period. Effective for Plan Years beginning on or after January 1, 2015, a plan may establish 
an orientation period of up to one month prior to the beginning of up to a 90-day waiting 
period. As a result, it is possible to have a period greater than 90 days before an individual 
must be offered coverage under a plan, provided, however, for ACA FTEs, the offer of 
coverage must be made no later than the first day of the calendar month following three full 
months of employment from the employee’s Start Date or otherwise risk paying a tax under 
IRC section 4980H.  For example, if an employee is hired as full-time on January 6, a plan 
may offer coverage May 1 and comply with both the waiting period rule and the IRC 4980H 
requirement.  However, if the employer starts coverage May 6, which is one month plus 90 
days after the Start Date, the employer may be subject to an assessable payment under IRC 
4980H. 

http://www.keenan.com/health-care-reform/who-are-full-time-employees/
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 Waiting Period/Rehire - Effective for Plan Years beginning on or after January 1, 2015, a 
plan may treat an employee whose employment has terminated and who is then rehired as 
newly eligible upon rehire and, therefore, required to meet the plan’s eligibility criteria and 
waiting period anew, if reasonable under the circumstances (e.g. the termination and rehire 
cannot be a subterfuge to avoid compliance with the 90-day waiting period limitation).  
 

 Waiting Periods for Fully-Insured Plans – On August 15, 2014, California law requiring 
fully-insured group medical plans to have a waiting period no greater than 60 days was 
repealed.  Under SB 1034, both large and small group health plans, whether grandfathered or 
not, will look to Federal law to determine relevant waiting periods.  Moreover, insurance 
carriers are prohibited from imposing their own waiting periods on participants. 
 

 Waiting Periods for New Full-Time Employees – With respect to the tax under IRC 
§4980H, new “full-time” employees (i.e. reasonably expected to earn, on average, 130 hours 
of service per month) must be offered coverage no later than the first day of the month 
following three full calendar months of employment after the employee’s Start Date.  This 
rule is different than the 90-day waiting period rule described above but, in practice, if using 
an Orientation Period, in all events coverage must be offered no later than the first day of 
the month following three full calendar months from the employee’s Start Date. Otherwise, 
it may cause the employer to be subject to tax. 
 

 Offer of Coverage - Under IRC section 4980H, an employer must “offer” Affordable 
coverage of a Minimum Value to its FTEs or, otherwise, risk paying a tax. An “offer” means 
giving an employee an effective opportunity to elect to enroll in coverage (or to decline to 
enroll) at least once with respect to a Plan Year.  Whether an employee has been given this 
opportunity depends on the facts and circumstances.  Notably, “evergreen” elections (those 
that roll over automatically) are considered legitimate annual offers of coverage provided 
that the employee has the ability to opt out of that election for the upcoming Plan Year. 
 

 Patient Centered Outcomes Research Institute Fee (PCORI) (Clinical Effectiveness 
Research Fee) –The Clinical Effectiveness Research Fee of $2.00 per covered life (adjusted 
for subsequent years) will continue until October 1, 2019.  The Fee is the liability of the 
insurance carrier for fully-insured plans and the Plan Sponsor for self-insured plans.  We 
would like to note that the IRS is auditing IRS Form 720 and penalizing employers who have 
submitted late Form 720 filings. If this is the case, a Notice and Demand for payment will be 
sent to the employer. 
 

 Transitional Reinsurance Program Fee (TRP Fee) – We are pleased to report that the 
payment of the 2014 TRP Fee to help stabilize premiums in the individual market is going 
smoothly for our clients. For fully-insured plans, this is the obligation of the carrier.  For 
self-insured plans, it is the obligation of the sponsor. Although there was a slight 
postponement to December 5, 2014 for submitting enrollment information to the TRP 
Program, the initial reinsurance fee due date of January 15, 2015 has not changed. The fee is 
$63.00 per covered life. Payers have the option of splitting the payment date, with the initial 
payment reduced to $52.50 per covered life, and with a second installment of $10.50 per 
covered life due on November 15, 2015. 
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 Whistleblower Rights – The U.S. Department of Labor’s Occupational Safety and Health 
Administration (OSHA) issued interim final rules regarding retaliation complaints under 
ACA.  Because an employer may be required to demonstrate, through clear and convincing 
evidence, that an adverse employment action would have taken place without regard to an 
employee’s activity and rights under the ACA, it is important for employers to clearly and 
appropriately document their reasons for any adverse employment action.  Employers 
should revise their employee handbooks to include protections for individuals who benefit 
under the ACA and train managers on its ACA anti-retaliation policy.  Because employers 
will be receiving information about employees who are receiving a premium tax credit, it is 
important for employers to have an internal process to ensure that employee information is 
kept confidential to remove disclosure as a reason for filing a complaint in the event of a 
negative employment action. Employee complaints to OSHA by employees can be filed 
easily on line at:  http://www.whistleblowers.gov/complaint_page.html. You should encourage 
employees to file complaints to HR and document the process in your HR handbook. 
 
For an OSHA Fact Sheet, please visit:  
https://www.osha.gov/Publications/whistleblower/OSHAFS-3641.pdf 

 

 Whistleblower Rights and Collective Bargaining - The Whistleblower statute clearly 
states that it does not diminish the rights, privileges and protections found in any collective 
bargaining agreement. 
 

 Health FSAs – Following the traditional open enrollment period for calendar year plans, 
the IRS announced a new salary reduction maximum for Health FSAs of $2,250. If the plan 
allows, employer can merely communicate via email the new salary reduction maximum and 
adjust payroll accordingly. 
 

 Cafeteria Plans New Mid-Year Elections – The IRS announced new mid-year election 
rights for cafeteria plans that an employer has the option to adopt. If an individual’s hours of 
service are reduced below 30, the individual may revoke employer coverage and elect other 
coverage, including Exchange coverage provided certain conditions are satisfied.  Likewise, if 
the individual has a right to enroll in Exchange coverage mid-year, the cafeteria plan may 
allow the individual to revoke employer coverage and elect Exchange coverage. Lastly, for an 
off-calendar year cafeteria plan that wishes to allow employees to revoke coverage mid-year 
so that the employee can elect Exchange coverage during the Exchange’s normal enrollment 
period, the cafeteria plan can be amended so that the employee would not have a period of 
double coverage (i.e. Exchange and employer coverage) or a period of no coverage. Please 
see our Briefing at:  
http://www.keenan.com/news/brief/2014/BRF_20141001_HCRCafeteriaPlanChanges_KA.pdf  
 

 Wellness Plans – As a condition of offering a bona fide wellness program that permits 
employers to discriminate based on certain wellness criteria, the wellness plan must be 
voluntary. Although wellness programs are governed by the DOL, IRS and HHS, the EEOC 
has begun to weigh in on the voluntariness of some of these programs via litigation.  The 
EEOC believes that there are rewards that are so high, or penalties so great, as to make a 
wellness program involuntary and therefore not in compliance and discriminatory.  Because 

http://www.whistleblowers.gov/complaint_page.html
https://www.osha.gov/Publications/whistleblower/OSHAFS-3641.pdf
http://www.keenan.com/news/brief/2014/BRF_20141001_HCRCafeteriaPlanChanges_KA.pdf
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the EEOC is unable to define what is voluntary and involuntary, they believe it is the court 
system that will make that determination.  Our recommendation is to stay within the pack 
when designing your wellness program.  Rewards should not be too great and penalties not 
too severe.   
 

 Medical Loss Ratio (MLR) Rebate – Employers of fully-insured plans who have received 
an MLR Rebate must address whether, or what portion of, the rebate is allocable to 
employees.  If allocable to employees, the method of allocation must be addressed.  We 
anticipate that there will be a relaxation of these rules which will likely reduce the amount 
rebated in future years.  Please visit our Briefing for government plans at:  
http://www.keenan.com/news/brief/2012/BRF_20120531_MLRRebateGovernmentPlans_KA.pdf

; for plans subject to ERISA please visit  
http://www.keenan.com/news/brief/2012/BRF_20120531_MLRRebateERISAPlans_KA.pdf 

 
Non-Grandfathered Plans:  

 

 Preventive Services – We continue to recommend that you communicate the availability of 
these benefits to participants.  You are already paying for them so you should use this 
communication strategy to maximize your return on investment. 
 

 Preventive Care for Women – Effective for Plan Years beginning on or after October 1, 
2014, preventive services will include shared, informed decision making with women who 
are at increased risk for breast cancer about medications to reduce their risk.  For women 
who are at increased risk for breast cancer and at low risk for adverse medication effects, 
risk-reducing medications, such as tamoxifen or raloxifene, must be covered without cost 
sharing, subject to reasonable medical management techniques. We recommend that 
participants be advised of this new preventive service for women in the next regularly 
scheduled communication. 
   

 Out-of-Pocket Maximums – Effective for Plan Years beginning on or after January 1, 
2015, out-of-pocket maximum amounts on essential health benefits for non-grandfathered 
plans may not exceed $6,600 for individual coverage and $13,200 for other than self-only.  
For employers with multiple contracts for benefits (e.g. medical and an Rx carve out), plans 
are permitted to structure a benefit design using separate out-of-pocket limits, provided that 
the combined amount of any separate out-of-pocket limit applicable to all essential health 
benefits under the combined plans does not exceed the annual limitation on out-of-pocket 
maximums for that year.  However, separate out-of-pocket maximums for a mental 
health/substance use disorder carve out is not allowed. 
 
Please review our Briefing at http://www.keenan.com/news/brief/2014/BRF_20140319_HCR-

OOPMaximums_KA.pdf 

 

 Out-of-Pocket Maximums (“OOPM”) Special Rules - With respect to calculating which 
essential health benefits must apply toward the out-of-pocket maximum, there are optional 
rules which the employer may wish to consider: 
 

http://www.keenan.com/news/brief/2012/BRF_20120531_MLRRebateGovernmentPlans_KA.pdf
http://www.keenan.com/news/brief/2012/BRF_20120531_MLRRebateGovernmentPlans_KA.pdf
http://www.keenan.com/news/brief/2012/BRF_20120531_MLRRebateERISAPlans_KA.pdf
http://www.keenan.com/news/brief/2014/BRF_20140319_HCR-OOPMaximums_KA.pdf
http://www.keenan.com/news/brief/2014/BRF_20140319_HCR-OOPMaximums_KA.pdf
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o In-network out-of-pocket expenses only need to apply toward the OOPM.  Out-of-
network expenses may be excluded. A plan that counts this spending towards the 
OOPM may use any reasonable method for doing so.  If an out-of-network provider 
balance bills a patient, the plan may, but is not required to, count the balance billed 
amount, or portion, toward the OOPM. For example, if a plan covers 75% of the usual, 
customary, and reasonable amount (“UCR”) charged for services provided out-of-
network and the participant pays the remaining 25% of UCR plus any amount charged 
by the out-of-network provider in excess of UCR, the 25% of UCR paid by the 
participant may reasonably be counted, in full or in part, toward the OOPM without 
including any amount charged above UCR paid by the participant. 
 

o A plan may include only the cost of generic drugs toward OOPM, if medically 
appropriate (as determined by the individual’s personal physician) and available, while 
not counting brand name drugs at a higher cost sharing amount.  If, under this plan 
design, a participant selects a brand name prescription drug in circumstances in which a 
generic was available and medically appropriate (as determined by the individual’s 
personal physician) the plan may provide that all or some of the amount paid as the 
difference between the cost of the brand name and generic drug is not required to be 
counted.  However, using this plan design, it is advisable that the plan has an exceptions 
process or defer to the participant’s provider. 
 

o Non-covered items or services need not apply toward the OOPM but a sponsor may do 
so if it wishes. 
  

o Non-compliance penalties need not count toward the OOPM. 
 

 Claims and Appeals – If needed to be updated, self-insured government plans must update 
their contact information with respect to the Notice of Election to use the U.S. Department 
of Health and Human Services’ external review process.  
 
Please review our Briefing at 
http://www.keenan.com/news/brief/2011/BRF_20111201_HCRClaimsAmendmentRegulations_K
A.pdf 
 

Federal Compliance Other than Health Reform:   
 

 Health FSAs ($500 Carryover) – For employers who wish to do so, cafeteria plans may be 
amended to provide for up to $500 of unused amounts remaining in a participant’s account 
to be carried over to the next Plan Year.  The cafeteria plan may not have a grace period if 
the $500 carryover is selected. We recommend an evaluation of the grace period against the 
carryover to determine which, if any, employers would prefer to use.   
 
See our Briefing at: 
http://www.keenan.com/news/brief_hc/2013/BRF_20131101_HFS500CarryOver_KHC.pdf 
 

 FSA Carryover and Eligibility for an HSA – The Office of Chief Counsel for the IRS has 
issued guidance in the form of a Memorandum addressing how the $500 FSA carryover 
would impact HSA eligibility.  For our clients who have a high- deductible health plan with 

http://www.keenan.com/news/brief/2011/BRF_20111201_HCRClaimsAmendmentRegulations_KA.pdf
http://www.keenan.com/news/brief/2011/BRF_20111201_HCRClaimsAmendmentRegulations_KA.pdf
http://www.keenan.com/news/brief_hc/2013/BRF_20131101_HFS500CarryOver_KHC.pdf
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an HSA and a health FSA with a carryover, we recommend visiting:  
http://www.irs.gov/pub/irs-wd/1413005.pdf 
 

 Mental Health Parity and Addiction Equity Act (MHPAEA) – Final MHPAEA 
regulations further clarified the rules governing mental health and substance use disorder 
benefits and their comparability to medical/surgical benefits.  The final rules also apply 
parity requirements to intermediate levels of care.  In this regard, plans must first identify 
what is meant by an intermediate service for mental health and substance use care and then 
treat such service comparably and in keeping with the MHPAEA. For fully-insured plans, 
California law governs these benefits.  For self-insured plans, HHS governs these regulations 
and, with respect to government plans, do not govern entities with fewer than 100 
employees and allows employers to opt-out provided certain conditions are satisfied. 
   

 Family Medical Leave Act (FMLA) - In a unique situation, we uncovered for one of our 
clients an employee who took an FMLA leave and, during that time, worked full-time for 
another employer.  For employers who dislike this practice, a review of their HR policy 
manual is in order. Language should be tightened up to state that employees on a leave of 
absence may not have other gainful employment with another employer. 
  

 Medicare Part D – The Annual Coordinated Election Period (ACEP) for Medicare Part D 
begins on October 15 and ends on December 7.  As a result, you must provide a creditable 
coverage disclosure to all Part D eligible individuals at least once in the twelve months prior 
to October 15 and at various other times during the year for certain Part D eligible 
individuals and under certain circumstances.   
 
For details, see the attached CMS guidance at  
http://www.cms.hhs.gov/CreditableCoverage/Downloads/Updated_Guidance_02_15_07.pdf.  A 
model Individual Creditable Coverage Disclosure Notice has been issued by CMS for 
disclosures beginning on or after April 1, 2011.  See, CMS model at: 
http://www.cms.gov/CreditableCoverage/Downloads/ModelCreditableCoverageDisclosureNotice0
51711.pdf 
 

 Medicare Part D – Employers with prescription drug plans must file with the Centers for 
Medicare & Medicaid Services (CMS) electronically within sixty (60) days of the beginning 
date of each Plan Year whether their drug plans are “creditable” (that is, that they meet or 
exceed Medicare Part D benefit standards) via 
https://www.cms.hhs.gov/CreditableCoverage/45_CCDisclosureForm.asp.  Remember, 
certificates for creditable/non-creditable coverage must continue to be generated monthly 
for those enrollees and dependents becoming entitled to Medicare during that month. 

 
 Military Caregiver Leave Under FMLA – The Department of Labor has expanded the 

definition of an injured service member and the instances for which a family member can 
request leave.  For a description of Military Family Leave Rights under FMLA please visit: 
http://www.dol.gov/whd/fmla/finalrule/MilitaryFAQs.pdf  

 Pregnancy Discrimination Act (PDA) - On July 14, 2014, the Equal Employment 
Opportunity Commission (“EEOC”) updated its guidance on pregnancy disability effective 
immediately.  As updated, the new regulations provide:  
  

http://www.irs.gov/pub/irs-wd/1413005.pdf
http://www.cms.hhs.gov/CreditableCoverage/Downloads/Updated_Guidance_02_15_07.pdf
http://www.cms.gov/CreditableCoverage/Downloads/ModelCreditableCoverageDisclosureNotice051711.pdf
http://www.cms.gov/CreditableCoverage/Downloads/ModelCreditableCoverageDisclosureNotice051711.pdf
https://www.cms.hhs.gov/CreditableCoverage/45_CCDisclosureForm.asp
http://www.dol.gov/whd/fmla/finalrule/MilitaryFAQs.pdf
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o The PDA covers not only current pregnancy but discrimination based on past 
pregnancy and a woman’s ability to become pregnant. 
 

o Lactation is a covered pregnancy-related medical condition. 
 

o The circumstances under which employers may have to provide light duty for 
pregnant workers. 
 

o Guidance on issues related to leave for pregnancy and for medical conditions related 
to pregnancy. 
 

o A prohibition against requiring pregnant workers who are able to do their jobs to 
take leave. 
 

o The requirement that parental leave (which is distinct from medical leave associated 
with childbearing or recovering from childbirth) be provided to similarly situated 
men and women on the same terms. 
 

o When employers may have to provide reasonable accommodations for workers with 
pregnancy-related impairments under the ADA and the types of accommodations 
that may be necessary. 
 

o Best practices for employers to avoid unlawful discrimination against pregnant 
workers. 

 
 For more information, please visit the EEOC’s Q&A at:  

http://www.eeoc.gov/laws/guidance/pregnancy_qa.cfm 
 

 California Mandatory Paid Sick Leave Law - Effective July 1, 2015, all California 
employers must provide their California employees with at least three days (24 hours) of paid 
sick leave annually.  There is no exemption for small employers.  The new law applies to 
both exempt and non-exempt employees who work 30 or more days in a year.  This includes 
temporary, seasonal and part-time employees but excludes certain groups of employees 
including those who are represented if the collective bargaining agreement provides, among 
other conditions, for paid sick leave.  For additional information, please review our Briefing 
at: http://www.keenan.com/news/brief/2014/BRF_20140922_HealthyFamiliesActFAQ_KA.pdf  
   

This information has been provided to communicate recent regulatory or legislative 
developments that may be of interest to our clients.  Please understand that we cannot give legal or 
tax advice and we encourage you to contact your legal counsel or tax professional for advice on 
these issues.  Please let me know if I can help you with further information or assistance with these 
items. 
 
 
 
 
 
 

http://www.eeoc.gov/laws/guidance/pregnancy_qa.cfm
http://www.keenan.com/news/brief/2014/BRF_20140922_HealthyFamiliesActFAQ_KA.pdf
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ANNEX 
Look-Back Method v. Monthly Measurement Method 

 
Look-Back Measurement Method Monthly Measurement Method 

Overall 
 

 Analyzing up to 12 months of Employee data enables precise 
management of risk exposure on a prospective basis 

 

 Able to predict maximum annual tax liability with accuracy 
 

 Creates accurate FTE Workforce count for up to one year 
 

 Designating FTE/NFTE for up to a 12-month Stability 
Period simplifies informational reporting to IRS 

 

Overall 
 

 Precise management of risk exposure may prove challenging 
with only monthly snapshot reporting 

 

 Prediction of annual tax liability is an estimate (liability 
calculated when calendar month closes) 

 

 Prediction of annual FTE Workforce count is an estimate 
(count unknown until 12 calendar month close) 

 

 FTE status for some Employees may vary by month and 
would cause informational reporting to IRS on FTE status 
to vary by month 
 

Strategic Planning 
 

 Averaging of Hours of Service over a measurement period 
creates bright line identification of FTE and NFTE, leading 
to more predictable outcomes of strategic decision-making 

 

 Precise definition of Eligible Employee classifications can be 
created to limit tax exposure (e.g. on-call Employees, adjunct 
faculty, substitute teachers and per-diem nurses) 

 

 Supports defining eligibility based on 130 Hours of Service 
per month because determination is made prior to Plan Year 

 

Strategic Planning 
 

 Identification of FTE v. NFTE may vary by month. 
Strategic decision-making outcomes less predictable 

 

 Definition of Eligible Employee by Employee classification 
alone may not limit tax exposure to satisfactory degree 

 

 Defining eligibility based on 130 Hours of Service per 
month may not be practical because determination is made 
real time 
 

Impact on Plan and Employer 
 

 Employees are categorized as either FTE or NFTE for up to 
12 months 

 

 Clearly defines who is eligible 
 

 Employer may delay offer of coverage for New Variable, 
New Part-Time and New Seasonal Employees for up to one 
year 

 

 Plan eligibility rules may need to be amended so that new  
Variable Hour, Part-time and Seasonal Employees covered 
under the Look-Back Method  are “otherwise eligible for 
coverage” and allowed to enroll during an Administrative 
Period 

 

 Exempt from tax if offering coverage to a new FTE by first 
day of fourth full calendar month coincident with or 
following Start Date 

 

 Having FTE/NFTE designated by bargaining unit will 
improve the information available when negotiating with 
represented Employees 

 
 

 

Impact on Plan and Employer 
 

 Employees are categorized as either FTE or NFTE for each 
calendar month 

 

 Lacks clarity in defining who is eligible 
 

 Delayed offer of coverage for New Employees whose status 
is unknown may result in tax 

 

 No requirement to change plan eligibility rules to make 
Employees “otherwise eligible for coverage” and no 
Administrative Period permitted 

 

 Exempt from tax if offering coverage to a new FTE by first 
day of fourth full calendar month coincident with or 
following Start Date 

 

 If eligibility rules do not change, then no need to negotiate 
with represented Employees 
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Look-Back Measurement Method Monthly Measurement Method 

Administration 
 

 Must categorize Employees as “Ongoing” or “New” 
 

 Must differentiate between New Employees who are 
reasonably expected to be FT at Start Date and new PT, 
Variable Hour or Seasonal Employees 

 

 Must track Ongoing Employees during SMP and average 
total Hours of Service at end of SMP to determine FT status 
for associated SP 

 

 Must track new PT, Variable Hour or Seasonal Employees 
during IMP and overlapping SMP until transitioned to an 
Ongoing Employee 

 

 Exempt from 4980H liability for the length of the IMP for 
New Employees who average at least 30 Hours of Service 
per week during the IMP (provided they are otherwise 
eligible for an offer of coverage) 

 

 Exempt from 4980H liability for new PT, Variable Hour or 
Seasonal Employee who changes to FT position during IMP 
if affordable, MV coverage offered by first day of fourth 
calendar month following the change in status or first day of 
the first month following end of IMP, if earlier 

 

 Extensive audit file required 
 

Administration 
 

 No categorization of Employees other than FT or NFTE 
 

 No differentiation among types of New Employees 
 

 Count hours for all Employees monthly (e.g. payroll stubs). 
(No categorization other than FT or NFTE) 

 

 Track all Employees on month-by-month basis and total 
Hours of Service at the end of each month to determine FT 
status for the month 

 

 May use weekly periods to determine FT status for calendar 
months 

 

 Rehire and Breaks in Service rules apply 
 

 If new Employee is FT for one month, may have to pay tax 
 

 Not required to account for special unpaid LOA and 
employment breaks for educational organizations 

 

 Extensive audit file not required - documents needed include 
payroll reports plus any reports showing application of 
rehire and breaks-in-service rules 

 

IRS Informational Reporting 
 

 Reporting simplified because FT or NFTE status is locked in 
for entire Stability Period 

IRS Informational Reporting 
 

 Reporting may be challenging because employer must 
determine and record FT/NFTE status of Employees for 
each month 

 

Employee Relations 
 

 Employee communication of Look-Back Method, new 
eligibility rules, and related union negotiations may be 
challenging 

 

 For plans that base eligibility on the outcome of the Look-
Back Method, Employees who change from FT to PT, or PT 
to FT may be unable to dis-enroll (unless employer adopts 
IRS Notice 2014-55) or enroll mid-year 

 

Employee Relations 
 

 Employee communication without the need to describe 
complex Look-Back rules should be much simpler 

 

 Mid-year enrollment changes allowed based on actual 
eligibility and not characterization as FT/NFTE 

 

 
 
 


